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The Bar Needs to Co-operate With Laymen 


One of the good results of the investigation of English courts and procedure 
made by Professor Edson R. Sunderland, of the University of Michigan Law 
School, appears in his history of the reform movement extending over fifty years 
prior to enactment of the Judicature Acts. It is made to appear that the great 
reorganization of English courts directly depended upon an agitation which was 
always led by forces outside the legal profession and, until near the close, in 
bitter opposition to that profession. For many years the tenacity of a few 
newspaper and magazine editors and a few lay writers kept the movement alive. 


Later it became a political issue, and finally the bar and the solicitors’ organiza- 
tion were won to support. 


Comment on this report of Professor Sunderland has been frequent in our 
own press in the past few months. There is a general dispositiofi to assume that 
the history of judicial reform in this country will parallel its history in England. 


We incline to a more hopeful view owing to the present clearly defined 
trend toward integration of the bar. Our problem is more difficult than 
England’s in being a local problem of forty-eight separate sovereign states. We 
also have the curse of abundant legislative matter embalmed in constitutions 
which are in many instances almost unamendable. But we have no reason to 
expect opposition from the organized bar. Such organization as the bar has had 
has largely grown out of the need for making justice more efficient. While reform 
has not yet gone very far in any state, neither has it met with denial on the part 
of the organized bar. It seems pretty clear that it would have made greater 
progress but for the weakness of bar organization, and we now observe abundant 
signs that the defect is to be remedied. 


At the same time we need to admit the importance of external pressure, 
of lay and journalistic agitation, to bring home to lawyers the intense dissatis- 
faction which the public feels. It is all but impossible for the lawyer to look at 
our system and its products with fresh, unprejudiced eyes. The important work 


of assembling specimens for a chamber of horrors naturally devolves upon non- 
professional reformers. 


But there should be as full a measure as possible of co-operation between 
the bar and external forces to the end that proposed reforms shall be practical. 
The bar is ready now with a considerable part of a programme for revitalizing 
justice. It should convert lay reformers to its good faith and so unify the forces 
that must work together if the best results are to be obtained. 


The bar is immensely important, not only for its contribution of expertness, 
but because of its negative power as well. For the bar may be said to have a sort 
of veto power in the legislatures. And it should have learned by this time that 
it has so little affirmative power in legislatures that it very much needs for its 
measures the support of all interested citizens and of all worthy newspapers. 





Why Not Arbitrate Traffic Accident Cases? 


The very successful arbitration in the Grain Marketing Company case, 
reported in the April, 1927, number of the Journa., has stimulated think- 
ing on the part of lawyers. Arbitration under statute is not something 
alien to judicial administration, but a part of it, and arbitration procedure is 
in the fullest meaning of the term judicial procedure. A proper statute con- 
cerning arbitration adds to the facilities possessed by courts as well as extending 
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the freedom of contract in a logical way. The success of arbitration in the 
Grain Marketing company case has a bearing on innumerable controversies 
involving only small damages. Consider the situation growing out of traffic 
accidents; all over the land there is a perfect welter of litigation in which 
accustomed modes of adjudication leave much to be desired. Claims based on 
torts are as amenable to arbitration as contractual claims. Equal success can 
be expected in accident eases as in contract cases under arbitration procedure. 
The trouble has been that we have had no means for bringing the parties to 
traffic accidents to the right kind of procedure to serve their needs. But it is 
hard to believe that this difficulty will not be eventually overcome and a better 
habit ineuleated. It would seem timely for automobile owners’ associations to 
create arbitration committees and lend their influence to bringing about a 
change in practice. There is opportunity here for lawyers to assist such asso- 
ciations, to encourage the arbitration of these troublesome cases and to relieve 
the courts of a considerable share of their recently augmented business with 


advantage for all concerned. 





Arbitration Year 


The first Year Book on Commercial 
Arbitration has recently been published 
by the American Arbitration Associa- 
tion, 342 Madison Ave., New York City. 
The book represents a long step forward 
in the movement to speed up and sim- 
plify civil procedure in the field of or- 
dinary commercial disputes. It presents 
an extraordinary amount of informa- 
tion, both to show the wide extent of 
arbitration in actual use and to show 
just what steps should be taken to gain 
its benefits. 


Business here tells its own story of 
how ill-will, friction, jealousy, rivalry, 
unethical business practices, distrust 
and suspicion are nipped in the bud by 
arbitration clauses which set in motion 
automatically arbitration proceedings 
before the infection begins to spread 
throughout the trade. 

Insurance against the loss of time, 
against worry, against loss of profits, 
against cancellation of orders on de- 
clining markets, against impairment of 
credits, against depreciation through loss 
of good-will, is revealed in story after 
story of trades which are using arbitra- 
tion. 


Silk, cotton, clothing, leather, wool, . 


lumber, food, fuel, furs, grain, hay, rub- 
ber, and a dozen other raw materials 


Book Announced 


and their manufacture show how a com- 
modity beginning in its stage of raw 
material and passing through its manu- 
facture, and distribution (wholesaling, 
retailing and importing) can be made 
the carrier of good-will at every point 
where there is a change of ownership. 
The network of stability and cooperation 
which arbitration is casting about every 
commodity is a unique American 
achievement. The idea is new of taking 
a commodity in its infancy as a raw 
material through its various stages of 
manufacture and distribution, and using 
it as a carrier of good-will between 
producer, manufacturer, wholesaler, re- 
tailer, exporter and importer. The idea 
is still more modern of using arbitration 
to promote good-will and credit founda- 
tions between the buyers and sellers of 
commodities and their bankers, insurers, 
carriers and other service groups. 

The arts are uniting in one great 
system of arbitration—the music in- 
dustries, the theatre, the moving picture 
industry, the dramatist, the author, the 
actor—through their ‘associations, are 
arbitrating their disputes. It is an in- 
spiring story of a remedy which fits 
the artistic temperament. 

The record of the mixed tribunals 
maintained by chambers of commerce 
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throughout the United States conveys 
to the business man that at any place 
in the United States at an hour’s notice, 
at a cost on an average of $25. he can 
secure a fair, just and judicial deter- 
mination of his dispute. He need only 
get the consent of the other party and 
put in a telephone call or telegraph to 
the American Arbitration Association, 
which will put him in touch with the 
nearest tribunal. 


The record reveals the enormous 
amount of good faith which is at work 
every day. Not one case in 10,000 is 
appealed or sent to court for legal en- 
forcement. Day after day men meet, 
settle a case, the decision is accepted 
and business goes on as usual. It is 
brought about by the fact that parties 
to a dispute agree in advance to accept. 
the award and they keep their word 
without any legal force whatever. 


The total volume of American busi- 
ness which is today protected by arbi- 
tration is incalculable. In the motion 
picture industry, with its 36 boards of 
arbitration covering the country, the 
amount of the investments which arbi- 
tration protects against litigation and 
waste reaches into hundreds of millions. 
In the transactions in cotton, wool, 
grain, silk, lumber and other commodi- 
ties the investments protected against 
litigation are beyond calculation. For 
instance, the American Institute of 
Architects alone reports the sale yearly 


of half a million copies of its standard’ 


contracts containing arbitration clauses 
protecting every building transaction in 
which an architect is employed. 

The Year Book contains a directory 
of trade associations and their person- 
nel, their headquarters, rules and forms. 
Any person having a dispute can turn 
to the index and tell at a moment’s 
glance, whether he can get an arbitra- 
tion, where he can get it, who will be 
his arbitrators, how much it will cost 
and how long it will take. He can call 
up or telegraph the American Arbitra- 
tion Association and have his case made 


ready and the arbitration held without 
delay. He can go ahead with his own 
business while this is being done, taking 
off a few hours to present his testimony ; 
and he gets his decision immediately. 


Does it work? The Year Book 
answers the question by telling the 
reader that arbitration reduces disputes 
until even arbitration itself is not used; 
that its mere presence leads to settle- 
ments; that its observance is automatic 
and but few persons are penalized for 
refusing to arbitrate or to perform an 
award. It is an inspiring story of self- 
regulation, of the power of good faith 
and of the ethical influence of trade 
association. 


In the states of New York, New Jer- 
sey, Massachusetts, Pennsylvania, Cal- 
ifornia, Oregon, and in interstate com- 
merce the law is a help. It compels 
the party to an arbitration agreement 
to arbitrate and denies him recourse to 
the courts and an award is enforceable 
as a judgment of the court. But it is 
rarely that the law is invoked. 


The Year Book reveals another link 
in this system of arbitration for it con- 
tains a record of the support being 
given by banking, insurance, account- 
ants and other groups who derive their 
income from commerce in commodities. 
These groups suffer from ill-will, loss of 
profits, impairment of capital, or loss 
of credit standing which result from dis- 
putes which remain unsettled or which 
drag through the courts in the pitiless 
light of public trials. 


The Year Book shows that this move- 
ment toward commercial peace is spon- 
taneous and arises from different causes. 
In some cases it is historical, having 
come down through early trade prac- 
tices; in other instances it arises from 
a desire for better standards in business 
and it has its roots in fair trade prac- 
tices; in still others its motive is eco- 
nomic, to save money in business; while 
in others it proceeds from the reaction 
against the laws delays and costs. 








Texas Unifies Trial Courts 





New Act Provides Nine Administrative Districts for Interchange of 
Judges of District Courts—A Long Step Toward 
Complete Unification 





A long step toward unification of 
courts in Texas is taken under a recent 
act of legislature which creates nine ad- 
ministrative judicial districts and ap- 
portions the counties to these districts. 
In each district all the trial judges are 
required to attend an annual conference 
for consultation as to the state of busi- 
ness, civil and criminal, in the several 
district courts of the district, and to 
arrange for the disposition of the busi- 
ness pending on the’ dockets in such 
courts. 

It will be seen that the act derives in 
large part from the act of congress 
creating the Conference of Senior Cir- 
cuit Judges, whereby administrative 
unification was conferred upon the 
United States system of courts. In 
making all district court judges mem- 
bers of the conference the Texas act 
resembles the North Carolina judicial 
council act. 

Under the new act the governor de- 
signates, with the advice and consent of 
the senate, one district judge in each 
administrative judicial district to be 
presiding judge. Conferences are called 
of all judges of the administrative dis- 
trict at least once a year to ‘‘arrange 
for the disposition of the business pend- 
ing on the dockets of the several dis- 
trict courts . . . .”’ It is the 
duty of the presiding judge to assign 
judges to hold special or regular terms 
of court to dispose of accumulated busi- 
ness in other judicial! districts than their 
own, under rules to be made by the 
conference. Full rule-making power to 
cover this important feature of ad- 
ministration is conferred. Further, the 
presiding judge of any administrative 
district may call upon the presiding 
judge of any other administrative dis- 
trict ‘‘to furnish judges to aid in the 


disposition of litigation’’ in his ad- 
ministrative district. 

The district court clerk serving the 
presiding judge is required to act as 
clerk to the conference and to make an 
annual report of its transactions. 
Judges are allowed their travelling ex- 
penses and living expenses both while 
attending meetings of the conference 
and while assisting in other judicial 
districts than their own. 

Some dissatisfaction has been shown 
because the act does not go further in 
unifying all the courts of the state. It 
would seem possible to preserve the local 
character of this act and yet superim- 
pose a state council of judges repre- 
sentative of the appellate and trial 
courts with a responsibility for the op- 
eration of the entire system. So far as 
the interchange of judges is concerned, 
in trial courts, the plan now in force 
would seem to be a long step in advance, 
and in a state so vast in area some sort 
of local administrative unit appears to 
be quite reasonable. Whether Texas is 
now to be listed with the nine states 
having judicial councils is not readily 
determined. It has gone a long distance 
and yet has not included all its courts 
in a single organization and has no 
central administrative body representa- 
tive of all courts. 

Meetings of Judges Essential 

It would be hard to overestimate the 
value of meetings of judges. Our judges 
in every state are units in a state system 
of administering justice but their con- 
ditions of selection and service are such 
as to conceal this most important fact. 
The public, and even the bar, in most 
states look upon trial courts and their 
judges as local courts and officials. Un- 


til they are provided with a plan that 
gives them some unity of responsibility 
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the responsibility of judges necessarily 
is restricted to their own districts. And 
so, each working alone, they pursue their 
several and respective duties quite ob- 
livious of the administration of justice 
as an essentially state-wide function. 


The fact that some judges have con- 
siderable spare time, due to this arti- 
ficial separation, while others are unable 
to keep up with their work, offers a first 
suggestion for giving them opportunity 
to co-operate. But under traditional 
methods little is accomplished. If the 
governor is authorized to assign judges 
to work outside of their home districts 
no means is provided for informing him 
of actual needs. He is likely to act 
only in ease of absolute disability or 
disqualification. This method, and simi- 
lar methods, in various states, fails en- 
tirely to confer a sense of collective 
responsibility and an esprit de corps. 


The remedy is not far to seek. We 


have the courts and the judges. A 


maximum use of the judicial power of 
the state requires only a simple organi- 
zation for meetings and assignments. 
Given these we have a sense of state- 
wide responsibility on the part of all 
judges. The meetings afford oppor- 
tunity for making acquaintanceship, so 
needful for an esprit de corps; they also 
permit~ of an interchange of ideas and 
methods; and possibly their chief use 
is to allow discussion of complaints. 
Under the traditional state system there 
is absolutely no place where criticism 
ean be leveled. Suppose that bar asso- 
ciations wish to have some _ policy 
adopted or avoided; if they adopt reso- 
lutions they have merely expressed. a 
sentiment ; if they secure legislation they 
merely clutter up the law with pro- 
visions already far too numerous, which 
create administrative rules with no 
power for their reasonable and uniform 
operation.- An extreme instance, but 
one which illustrates the situation, is a 
provisiov in the Illinois constitution 
for over fifty years, that trial judges 
shall make annual reports to the su- 
preme court of defects and omissions 


in the laws, and to the General Assembly 
the number of days they have held 
court in each county of their circuits; 
that supreme court justices shall report 
annually to the governor concerning de- 
fects and omissions in the constitution 
and laws, with appropriate bills to cure 
such defects and omissions. The pro- 
vision is in form mandatory. It is said 
that at an early date one supreme court 
justice made a report to the governor 
and that there is no other instance of 
attempt to comply. with what the con- 
stitution makers conceived to be a work- 
able plan for informing the executive 
and legislative departments concerning 
the needs of the judiciary. 

It is a wonderful thing to provide a 
place where complaints and suggestions 
may be registered and where the judges 
may offer suggestions and counsel to- 
gether. Our judicial systems are brittle, 
rather than strong. Their strength, 
indeed, is largely the strength of the 
weakest link. Elsewhere in this issue 
we deal with the responsibility of weak 
and recreant judges who permit their 
courts to be turned into circuses, The 
evil is hardly capable of exaggeration. 
It is deplored by all decent judges and 
lawyers. Nothing can more undermine 
respect for law and. justice. Can it be 
imagined for a moment that judges who 
are brought together periodically for 
the discussion of administrative prob- 
lems would not correct this evil? 

One of the answers to the question 
is afforded by the recent reform of 
bankruptcy practice brought about by 
the Conference of Senior Ciruit Judges. 
For many years the United States courts 
in the larger cities had been disgraced 
by rings of shysters and receivers who 
literally gutted the estates of bankrupts. 
Apparently everybody knew of the 
seandal except the sitting judges. With 
all their independence they ignored the 
disgraceful conditions. It may be that 
the evil is not entirely exorcised but at 
least it is greatly abated and further 
feform is to be expected. 








A Business Administration of Justice’ 


By T. Wuitrretp Davipson 


‘‘To establish justice’ is the second 
of six purposes set forth in the pream- 
ble to the United States constitution. 

If we might conceive of an army of 
one hundred regiments, each under the 
command of its colonel, going into bat- 
tle without a commander in chief, or 
without a general staff to plan the cam- 
paign or control the reserves, then we 
might better understand the plight of 
our country’s army of judges charged 
with the business of administering jus- 
tice. 

Our judges are in the main both 
capable and efficient, but they are 
weighted down beneath a system that 
makes almost impossible that fair and 
speedy trial for which courts are insti- 
tuted. 

Sirs, let me illustrate: A client—a 
large estate or some great industry, 
will send its manager to you for coun- 
sel. Without fault of its own, perhaps, 
it has become enmeshed in a legal con- 
troversy. The future policy of the 
business must depend upon its legal 
status. In order that this policy may 
be determined, your expert knowledge 
is sought. When you have been 
acquainted with the facts you are then 
asked: ‘‘Now, how soon may I have 
your opinion in this matter.’’ You 
assure him prompt service and at the 
end of three days you advise him of his 
legal status, and just how with reason- 
able certainty he may formulate his 
program. He is pleased—ready to pay 
a good fee, so you are pleased. In 
order that he may understand all con- 
tingencies you tell him that while your 
opinion is based upon sound principles 
of law accepted and announced by your 
highest court, that your adversary is 
seeking to draw certain distinctions 
touching the present case and that only 
a decision of the court can determine 

*President’s address at annual meeting of 


the Texas State Bar Assn., Houston, July 7, 
1927 (abridged). 


the matter definitely. Full of faith in 
his country’s institutions and in your 
skill and judgment he continues: 
‘‘Then sir, if the enemy wants to go to 
court we will join issues gladly and set- 
tle it once for all,’’ but behold the look 
of despair when you tell him it will be 
from two years to six before a decision 
of your Supreme Court can be had. The 
business will not stand the suspense of 
doubt and delay. There is but one 
course—buy your peace from your 
adversary. You have seen these cases; 
so have I. At this moment I recall an 
instance of where more than $50,000.00 
was paid upon a claim, not well 
grounded in law or fact. The business 
could not stand the strain of the 
court’s delays. They knew they were 
being held up, but the policeman was 
too far away. This is not justice. 


You fool yourselves when you say 
that our courts are able to satisfactorily 
or even reasonably afford proper pro- 
tection to either person or property. I 
could cite you to a case where a tenant 
breached the terms of a lease for a 
brick building. Instead of installing a 
candy and confectionery store “as he 
had agreed, he opened up with fish and 
‘thot dogs.’’ The landlord exercised 
his right of ‘‘re-entry’’ under the con- 
tract but before he could get possession 
through the courts, the lease had prac- 
tically expired by its own terms. 


These are not isolated cases. You 
have seen them. Chief Justice Taft has 
seen these things and denounced them. 
No service Mr. Taft did while president 
is comparable to his present efforts to 
lead us into a more rational and busi- 
ness-like administration of justice. I 
do not think you will say that Mr. Taft 
is erratic nor that he does not know his 
business. 


Woodrow Wilson said: ‘‘I do know 
that the United States, in its judicial 


40 
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procedure, is many decades behind 
every civilized government in the 
world—and I say that it is an immedi- 
ate and imperative call upon us to rec- 
tify that, because the speediness of jus- 
tice, the inexpensiveness of justice, the 
ready access of justice, is the greater 
part of justice itself.’’ But you say 
Wilson was an idealist. Yes, so was 
Franklin. So was Jefferson. And, so 
are you, if you try to push your neigh- 
bor out of a rut in which he prefers to 
travel. 

Not only are these delays seen and 
known by jurists and statesmen but 
they are known to the masses. You 
hear it upon the streets—you see it in 
the press. You hear it echoed in the 
howl of the mob. I do not have to 
remind you that as recently as four 
years ago a secret (hooded) political 
‘‘law and order society” almost over- 
whelmed our country. The state house 
and court house were its special objects 
of attack. Hundreds of thousands of 
American citizens were bound under 
‘the infallible bond’’ to an emperor. 
With what choice piece of argumert 
were its adherents won? In what fer- 
tile soil were the seeds sown to have 
brought forth such a harvest? Under 
every flaming cross sounded the slo- 
gan: ‘‘The arms of the law are too 
short.’’ ‘‘There are too many crimes 
which the courts don’t reach.’’ The 
vigilantes said: ‘‘We will do it in 
short order, where only 100% Ameri- 
eans will participate, and where law- 
yers cannot interfere.’’ 

What was it all about? Much of it 
was the protest of an unthinking public 
speaking in the language of the mob 
against the delays of the laws. Those 
who wrote the rules of procedure and 
invoked the law’s delays had sown the 
seed. The vox populi was about to 
help us to reap a whirlwind. Like the 
blind Sampson, it about to pull 
down the pillars of destruction upon 
the heads of friend and foe alike. 

I tell you, gentlemen of the bar, it is 
up to you to give the people a legal but 
rational, sane and business-like adminis- 


was 


tration of justice. You need not be 
surprised when the incompetent under- 
take, with baleful results, that which 
the more competent have neglected or 
refused. 

The Origin of the Trouble 

The source of delay and consequent 
criticism of court procedure may be 
traced to two principal causes: First, 
the machinery for the administration 
of justice, i. e., the courts, as prescribed 
by the constitution, or statute, to meet 
the condition of a given period. Time 
rolls on. The state doubles and quad- 
ruples in its population and resources 
—but the same vehicle must carry the 
load. Once six months or a_ year 
behind, the accumulated business 
becomes accelerated by those who take 
juries or appeal cases for delay only. 
The work piles up and the delay 
becomes greater and longer still. The 
profession becoming accustomed to it, 
accepts the situation as a matter of 
course, and makes no complaint. In 
fact, some of them would feel lost if 
the delays were not there. 

The second source of delay arises 
from the abuse of those sacred constitu- 
tional guarantees insuring the individ- 
ual citizen against the tyranny of the 
despot. These safeguards of the citizen 
must be preserved but so adjusted that 
they do not too frequently become the 
bulwark of the criminal against society 
and the forces of justice. It is not nec- 
essary to encroach upon the bill of 
rights, nor in any sense to impair its 
foree or strength. 

The delays of the law are not pecul- 
iar to Texas. It is found to a greater 
or less degree in all the states—in the 
North and in the South the 
West and in the East. 

The judicial council of Massachusetts 
caused a survey to be made and found 
by its tabulated report of February 
13th, 1925, that Essex County was 
months behind; Lawrence, 
years; 2 months; Fall River, 3 years, 5 
months, and in New Bedford it was 3 
years, 9 months from the filing of the 
suit before a trial could be had before a 
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jury. These facts are not from an 
alarmist but are compiled under the 
direction of the judicial council, a 
select body of jurists and lawyers 
appointed by the chief justice and gov- 
ernor of Massachusetts. 

If the litigant of New Bedford must 
wait 3 years and 9 months for a trial he 
must wait for a period of from 5 to 7 
years before his case is finally passed 
upon by the Supreme Court of Massa- 
chusetts, and if it should be reversed 
he is back to where ho started, i. e., if 
all parties are living and out of the 
hands of a receiver. 

The great old state of North Caro- 
lina is also considering these questions 
and has ealled in the doctors to diag- 
nose the trouble. Chief Justice Stacy, 
in the opening of the Council, said: 
“The establishment of justice is the 
end of all government. It is the 
business of all to move with reasonable 
dispatch that justice may not be denied 
by delay.’’ Our own state, in the last 
legislature, made a slight gesture in 
this same direction. 

England and Ontario 

‘Wise men profit by the experience of 
others. 

Prior to 1875, England and Wales 
suffered from technical procedure and 
numerous delays as do we now. It was 
decided by simple but far-reaching acts 
of Parliament that it should and must 
cease. 

Referring to court reform in Texas, 


one man _ recently — said: ‘« These 
notions are imported from England, 
and we want none of them.” (Perhaps 


he intends moving to Chicago to run 
for mayor.) Did we not get the com- 
mon law itself from England? If we 
‘an accept the common law of aristo- 
eratic England, of George the Third, 
and William Blackstone, what is to pre- 
vent us considering, at least, some of the 
laws of democratic England of Victoria 
and of today? 

Though thoroughly American and of 
Seotch extraction, I have a profound 
admiration for old England and many 


of her institutions. Our scholars go 
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there for language; our lawyers go 
there for the common law; our preach- 
ers go there for King James’ Bible, and 
our cotton farmers go there for a mar- 
ket. 

John Bull and Uncle Sam standing 
together, may even tomorrow hold in 
the hollow of their hands the peace and 
tranquility of two hemispheres. Cer- 
tainly they are the great bulwark of 
free government and Christian civiliza- 
tion. 

But it is immaterial whether these 
reforms came from England, or 
whether they were exhumed from the 
tombs of Confucious or translated from 
the Diorite Codes of Hammurabbi, if 
they contain truths and useful informa- 
tion. 

My old father, in his rugged, honest 
life upon the farm, learned a little 
poem which he taught to me: 


“Seize upon the 
found, 

On Christian or heathen ground, 

The Flower’s divine, where e’er it grows, 

Neglect the prickle, assume the Rose.’’ 


Truth wherever ’tis 


If the litigant in Massachusetts or 
Texas must wait from two to seven 
years, for justice, while his English or 
Canadian cousin may have it within six 
months, or a year, at most, let’s investi- 
gate. The layman may get an idea and 
the lawyer will find precedents. 

Judge Lurton, from a eareful obser- 
vation made upon the ground, Prof. 
Sunderland, and Hon. Robert 4. 
Dodge, have each in turn given us an 
appraisal of English procedure. From 
their reports, and from similar writings 
and texts we gain a fair view of Eng- 
lish court methods. 


Preparing a Case for an English Trial 

The English plaintiff files and has 
served a ‘‘statement of claim.’’ 

No long petition, but a simple, intel- 
ligent statement of his grievance. This 
‘statement of claim’’ does not go 
immediately to the judge, but is first 
handled by a master, not wholly unlike 
our referees. The master sets these 
cases down for orders. He assorts them 


as a cotton classer classifies cotton, or a 
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produce selects 
potatoes. 


The master takes a batch of fifty or 
more suits and sets them down for pre- 
liminary orders. Approximately 15 of 
the cases are set for 11 A. M., 15 for 
11:30 A. M., 15 for 12 M. The remain- 
ing 5 or 6 eases include those over 
which certain complicated orders are 
desired, and are set for 1:30. 


These hearings are usually attended 
by law clerks or young solicitors. So 
rapidly is disposition made that the 
lawyers and law-clerks are not sup- 
posed to take seats. Each in turn 
stands up before a bar and receives or 
procures his orders for trial. 


The first case is possibly one on a 
note or some liquidated demand, proved 
by an instrument of writing. The 
master virtually calls upon the defend- 
ant to state why judgment should not 
be entered at once, and many judg- 
ments are so entered under what is 
known as Order No. 14. If he makes 
affidavit that he has a good defense and 
tells what it is, the case is set for trial. 
If, from the nature of the statement 
and affidavit the master believes it to be 
a ease that may be quickly tried it is 
put over on the ‘‘short cause’’ list. 

If the affidavit states no defense to a 
part of the claim, judgment is entered 
for that part and the remainder set for 
trial. 


shipper oranges or 


The second case is a suit upon a note. 
Defendant admits the debt but claims 
to have paid fifty pounds. If plaintiff 
admits payment, judgment is ordered 
for the balance without further hear- 
ing. 

The third case, as it develops, is a 
controversy of small amount, less than 
one hundred pounds. The Master 
orders the case transferred to the 
County Court. 

The fourth ease is a tort—a claim for 
large damages, perhaps. The defend- 
ant files an affidavit that plaintiff is 
unable to pay costs. Plaintiff admits 
that he has no money. The case is now 
transferred to the County Court where 
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a special seale of fees are allowed for 
such trials. 


Disclosure and Discovery 
The fifth case is one in which there is 
to be a real fight, but the master deals 
with it quickly. Sometimes less than a 
minute is required. ‘‘This is an action 
on contract?’’ ‘‘Yes.’’ ‘‘Mutual dis- 


covery desired?” ‘‘Yes.’’ ‘‘Order for 
same allowed.’’ ‘‘Jury  desired?’’ 
‘*Yes.’’ ‘‘Se ordered.’’ Now, this 


order for mutual discovery may seem 
rather frightful to a Texas trial lawyer 
—for here we go to trial with the plain- 
tiff presenting a long, carefully drawn 
petition under which he may prove 
many things, but just which he expects 
to rely upon is doubtful. 

The defendant answers with a gen- 
eral demurrer and general denial. His 
trump ecard is up his sleeve and plain- 
tiff wonders what it is. In England the 
court tries the case—the lawyers assist. 
With us the judge presides while the 
lawyers try the ease. With us each side 
holds back every possible piece of infor- 
mation from his adversary. In &ng- 
land all cards go on the table before the 
trial starts. 

‘*Mutual discovery’’ has become a 
controlling principle in both law and 
chancery practice. Under such orders 
each party to the trial is examined 
before a master, and required to dis- 
close all he knows about his ease, not 
only so, but he must, within ten days, 
file affidavits of documents, bearing 
upon the case. If the paper is in his 
possession he must afford opportunity 
to the opposite party to see it. If the 
paper is not in his possession he must 
account for it. After the hearing 
before the both are fully 
informed, as to the evidence. The case 
is ready for trial before the. court 
proper. 


master 


Speaking of this practice, one writer 
has said: ‘‘The spirit of the times calls 
for disclosure and not concealment in 
every field, in business dealings, in gov- 
ernmental activities and in 
tional The 


interna- 


relations. experience of 
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England makes it clear that the courts 

need no longer permit litigating par- 

ties to raid one another from ambush.’’ 
The Trial 

With preliminaries disposed of, the 
cause is presented before the - judge. 
Experienced barristers appear. The 
trial moves with snap and efficiency. 
In our minds we compare it with the 
slow moving trial at home. The differ- 
ence is not in the quality of counsel— 
our good lawyers are the peer of the 
best English barristers—but we see two 
things vastly different; first, as a result 
of the preparation of the case before 
the master, the parties move with more 
certainty. The facts are known. The 
problem is to draw proper deductions 
and apply the law. 

But the secret of the difference is not 
yet explained. It lies, as it were, in the 
non-partisan conduct of the trial. The 
judge and not the lawyers conduct it. 
The immediate object is the merits of 
the controversy. If it is to be a jury 
trial, five minutes before court opens, 
twelve jurors file into the jury box and 
are immediately sworn by the clerk. 
The judge enters from a side door, 
bows to the barristers, takes his seat 
and the trial is under way. 

This jury has been selected with ref- 
erence to intelligence and competency, 
as the officers of the court have been. 
The list was in the hands of the clerk, 
so either party could see a copy, and 
exercise the legal right of a challenge, 
but such is rarely done. 

Here our thoughts again cross the 
Atlantic where we see days, and some- 
times weeks, consumed in getting a 
jury, especially in criminal eases. 

The Carmack ease illustrates, when 
the courts of Tennessee sought a jury 
to try the slayers of Senator Carmack 
practically every man who read or even 
subscribed for a newspaper disqualified 
on the ground that he had an opinion. 
Our method of jury selection not only 
consumes time, but in many eases it 
places a premium upon ignorance as a 
qualification for jury service. 

Ontario, which has practically adopted 
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the English practice, draws a strong 
parallel with the American states across 
the river. Each a new country, each 
the same language, each the same blood 
and each the same religion. An 
observer remarks that two courts 
started the same day—one in Detroit, 
and the other across the border in 
Ontario. When the Ontario court had 
disposed of thirty-nine cases, the 
Detroit court had not procured a jury 
for the first trial. A murder trial in 
Ontario never occupies four days—no, 
not in the memory of living man. 

The judges should select the juries. 
True, this is a privilege that our law- 
yers are going to be slow to surrender. 
As one who has practiced criminal law, 
I admit it is an advantage to be desired. 
I am free to admit that I have used it 
with most satisfactory results and I 
expect to so continue unless the law is 
changed, but to say that I, or any one 
lawyer, can always get this advantage, 
would be little short of egotism. It is a 
game at which two can play. 

The lawyer possessed of the greater 
tact and skill in plying his questions to 
the juror gets an advantage over his 
less skillful adversary. He almost com- 
mits the juror to his line of thought so 
that the psychology of the situation is 
that they follow him with more or less 
partiality through the trial. To the 
skillful criminal lawyer the right of 
qualifying the jury is worth as much as 
the closing argument in the case. 

Appeals 

In the trial there were no demurrers, 
so on appeal there were no writs of 
error, briefs, bills of exception, or state- 
ment of facts. The merits of the ease is 
the question with the court above as it 
was with the judge below. Some one 
has said that to appeal a ease in Eng- 
land, ‘‘nothing is required except the 
ability to read and to operate a type- 
writer.” Assignments of error have 


gone the way of the cave dwelling per- 
iod of English law. 

To perfect an appeal the English 
barrister serves notice on the respon- 
dent that he will, in fourteen days, 
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move the Court of Appeals to reverse 
the judgment. The appellate record is 
merely a copy of existing documents. 
The stenographic record, when made, 
or the judge’s notes and opinion, suffi- 
ciently indicate the rulings of the trial 
court. 

The case is reviewed not for errors 
merely, but is reviewed upon the mer- 
its. If it is found necessary to dispose 
properly of the case affidavits, docu- 
ments and even oral testimony may be 
called for. 

Instead of long printed briefs cover- 
ing hundreds of pages, as sometimes is 
the case with us, the English appellate 
court prefers to have the barrister 
make a clean-cut oral statement of the 
case. 

A reversal or new trial is looked upon 
as an economic waste. ‘‘The avowed 
aim is to completely dispose of the 
case,’’ so that when the appeal is 
decided the litigation is ended. 

England has 50,000,000 population ; 
Texas has 5,000,000 population. Eng- 
land has some 27 trial judges. We 
have more than 100. In an editorial of 
December 20th, The London Law 
Times declared it scandalous that liti- 
gants should have to wait six months 
for a trial in an English court. 


Too Many Opinions 

Not the least of all the evils that may 
be charged to our procedure is the 
immense number of judicial decisions 
that consequently flow from our uyppel- 
late judiciary, as now organized. At 
first, Texas had one great Supreme 
Court with general appellate jurisdic- 
tion, then to relieve that court we insti- 
tuted the Court of Criminal Appeals, 
then, to further relieve the congested 
condition we ‘provided for three Courts 
of Civil Appeals. These have been con- 
stantly increased until we now have 
eleven Courts of Civil Appeals. In 
addition to this we now have a Com- 
mission of Appeals to assist the 
Supreme Court, consisting of six spe- 
cial judges (who ought to be full 
fledged judges), and a Commission of 
Appeals to assist the Court of Criminal 
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Appeals, of two additional judges, mak- 
ing 47 judges for the State who are 
writing opinions on cases that enter 
into our Reporter System, something 
near 2000 opinions annually. The vol- 
ume of law is simply appalling. Texas 
writes more judicial opinions than the 
State of New York, although New York 
has more than twice the population and 
is the financial center of the universe. 
Not only does it write more than New 
York, but it writes more than New 
York and Illinois combined, which 
includes the two largest cities on the 
American continent. It not only writes 
more than New York and Illinois, but 
it writes more than New York, Illinois, 
Indiana, Ohio and Massachusetts. 
These last named states are by the West 
Reporter System grouped together in 
what is called the Northeastern 
Reporter. In the last five years we 
have had 22 new volumes, of 1000 pages 
each, added to the Northeastern, repre- 
senting the new decisions in the states 
above mentioned. In the same period 
the Southwestern Reporter, represent- 
ing the States of Texas, Arkansas, Mis- 
souri, Kentucky and Tennessee have 
produced 55 volumes to be added to the 
Southwestern Reporter of 1200 pages 
each. Forty-six per cent, approxi- 
mately, of all the decisions printed in 
the Southwestern Reporter come from 
Texas courts, so that on this basis the 
Northeastern Reporter, in five years, 
has contained 22,000 pages of legal 
decisions, whereas the Texas courts, 
during the same period, have announced 
30,000 pages of legal decisions. 

The States contained in the North- 
eastern Reporter have a population of 
thirty million souls, while Texas has 
about one-sixth part of that amount 
and we wrote a third more law than 
that contained in the Northeastern 
Reporter, though those states represent 
six times as many people and many 
more times as much wealth. At no dist- 
ant date the Southwestern Reporter 
will contain from 500 to 800 volumes. 
A young lawyer of a country town will 
scarcely be able to buy a library econ 
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taining even the decisions of his own 
state, without the expenditure of many 
thousands of dollars. Not only does it 
so affect him but the very mass of the 
law thus written all tends to the uncer- 
tainty thereof. 


Elihu Root says: 


“Every lawyer knows that the contin- 
ued reversal of judgments, the sending of 
parties to a litigation to and fro between 
the trial courts and the appellate courts, 
has become a disgrace to the administra- 
tion of justice in the United States. 
Everybody knows that the vast network 
of highly technical rules of evidence and 
procedure which prevails in this country 
serves to tangle justice in the name of 
form. It is a disgrace to our profession. 
It is a disgrace to our law and a discredit 
to our institutions.” 


Our Jury System 

I would not have you believe that I 
am opposed to the right of trial by 
jury. This right shall never be 
abridged in America. It is the safe- 
guard of the poor; it is the refuge of 
the oppressed. It has ever been such in 
English speaking countries, even so 
provided in the Magna Charta wrested 
from the hand of King John nearly one 
thousand years ago. There is no reason 
why it should be overworked because it 
is a good thing. There is no reason 
why the manner of its selection should 
be abused; there is no reason why that 
we should employ it so frequently in 
criminal cases when the judge is better 
qualified to pass upon the facts. There 
is no reason why a man charged with a 
felony should be required to take a 
jury whether he wants one or not. He 
should, at least, have the privilege of 
waiving it and permitting the judge to 
try his case. You know, and I know, 
that there are many cases where the 
rights of the defendant, in his view- 
point and in his attorney’s opinion, 
wouid be as safe with the court as with 
the jury. Especially would this be 
true in a case where the sentiments 
were strong and passion and prejudice 
were running high. The unnecessary 


use of a jury not only piles up costs 
and expense, but causes much delay. 

So far as I know, only the states of 
Connecticut and Maryland have pro- 
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vided means for the waiving of a jury 
in felony cases. The constitutionality 
of the Connecticut act was sustained in 
46 Conn. 349. Maryland has appar- 
ently never had a mandatory provision 
for a jury in criminal cases. As far 
back as 1860, the code provided sub- 
stantially as it does now: 

‘‘Any person presented or indicted, 
may, instead of traversing the same 
before a jury, traverse the same before 
the court, who shall, thereupon, try the 
law and the facts.’’ Art. 27, See. 492. 
A docket of jury trials is something of 
which Maryland lawyers can hardly 
conceive. It would dismay them. It 
would slow down the work greatly, and 
the courts would have to be multiplied 
to cope with the work. 

In the year 1924, 90 per cent of all 
the cases tried in the criminal courts of 
Baltimore City were tried before a 
judge. A count made somé twelve 
years earlier shows that 70 per cent of 
the cases were tried before the court. 
Ordinarily, two criminal courts are 
sufficient to care for the criminal 
docket in the city of Baltimore, which 
has a population of 800,000. At times 
there is not enough unfinished business 
to keep the two courts busy. 

Of the 1500 criminal cases docketed 
during the four months covered by the 
January term, 1925, in the criminal 
courts of Baltimore City, all except 177 
of those last docketed were disposed of 
before the end of the term, showing 
that more than 1300 criminal cases 
were disposed of during one term of 
the court. The detail figures for the 
results of the criminal court in Balti- 
more City in 1924, as published in the 
Daily Record, January 6th, 1925, show 
3722 convictions and 610 acquittals. 
176 were jury trials and 4163 were 
court trials. 

I would insist that our people in no 
sense alter the constitutional rights of a 
jury trial, but it does occur to me that 
they should be allowed to waive the 
privilege when they so desire, and the 
experience of Maryland indicates that 
it is to be desired. 
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Remedies and Relief 

First: While preserving every right 
of the jury trial, discourage its promis- 
cuous and unnecessary use; 

(a) By allowing the defendant to 
waive it in criminal cases where he so 
desires ; 

(b) By instituting the practice of 
trying contested non-jury cases before 
a court of three judges sitting in bank 
from whose decision a writ of error 
may lie directly to the Supreme Court, 
thus allowing litigants a short cut to 
justice by the highest court. 


Second: Shorten and render less 
expensive appellate procedure: 
(a) By having duplicate pleading 


and papers filed in the trial court, 
which shall constitute a record on 
appeal ; 

(b) When a party makes a motion 
for a new trial, let- him attach thereto 
such bills of exceptions as are referred 
to or called for by the motion; 

(ec) No formal bill shall be required. 
An excerpt from the stenographie notes 
showing what happened wil] be suffi- 
cient ; 

(d) When the motion for new trial 
has been acted upon by the court let 
him file his findings.and conclusions as 
a part of the record; 

(e) If an appeal is taken, the clerk 
will immediately file one of the dupli- 
eate records thus made with the Court 
of Appeals; 

(f) If the Court of Appeals desires 
further information it may call for it 
and such shall be furnished, including 
the stenographer’s Q. and A. report of 
the trial; 

(zg) The Court of Appeals will write 
no official opinion in the ease, but will 
pass upon the motion for new trial as 
filed in the court below. If it approves 
the action of the trial court it will sim- 
ply say so. If it disapproves, it will 
revise the findings and conclusions and 
enter judgment accordingly ; 

(h) The record thus made, in cases 
where jurisdiction lies, may be reviewed 
by the Supreme Court upon request, 
without formal application therefor. 
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Third: By including or incorporat- 
ing into. the Supreme Court the Com- 
mission of Appeals. 

Lawyers who see in their profession 
something more than a mere livelihood, 
or source of making money, are sin- 
cerely seeking a solution of the abuses 
of the system under which we live. In 
one respect it is an out-growth of the 
distrusts existing between the three 
departments of our government. The 
legislature will not trust the judiciary, 
and the judiciary is distrustful of the 
legislature, and the people distrust 
them both. The real province of the 
legislative body is to declare the sub- 
stantive law, and quit. When it writes 
rules of procedure for our courts they 
should be directory, and certainly not 
mandatory. 

Judicial Councils 

The legislature cannot run the judi- 
ciary of this state any more than it can 
run the prison systems. For sixteen 
years bi-ennially, you have seen com- 
mittees from the legislature come out to 
visit and investigate the prison. For 
eight consecutive sessions it has gone 
on, and it will continue for eight con- 
secutive sessions more if a legislative 
body feels that it can take, or assume, 
the responsibility of an administrative 
job. The prison problem of Texas will 
be solved when the legislature takes its 
hands off and says to the Governor: 
‘*There it is, we will give you what you 
need. Run it, and we will hold you 
responsible.’’ No business manage- 
ment of the prison system will come 
except through a governor’s plan and a 
program. It is strictly an administra- 
tive job. 

Again, we have fallen into the error 
of thinking that the funetion of the 
judiciary is not to act or move, or in 
any sense direct the administration of 
justice except to decide the cases that 
are brought before it, and that each 
court must stand independent of the 
others and jealous of the interference 
from all others. This state needs a 
business administration of justice. 
Such a want has been felt all over the 





48 


JOURNAL 


country. A number of states have 
sought to unify the courts, which is an 


excellent idea. A great many, like 
North Carolina, Massachusetts, Ohio, 


Kansas and the Dakotas have instituted 
judicial councils. Some of them have 
functioned admirably and have had the 
entire confidence of the governor and 
legislature. Others have failed to 
receive any support, like that of Ohio, 
and have failed to function at all. The 
Kansas Act creating a judicial council 
is fairly representative of this specie of 
legislation. It provides: 

(a) For a judicial council edmposed 
of three judges and four lawyers, to 
which shall be added the chairman of 
the senate and house judiciary commit- 
tees. The first seven members shall be 
appointed by the Chief Justice of the 
Supreme Court; (b) It shall select one 
of its members as chairman; meet semi- 
annually, or more frequently upon the 
eall of the chair; (c) It shall be the 
continuous duty of the judicial council 
to survey and study the judicial depart- 
ment of state, the volume and condition 
of business in the courts, the delays of 
the courts and the condition of the 
dockets, with remedial rules of practice, 
and shall recommend to the legislature 
methods of simplifying the practice, 
and of generally expediting the trans- 
action of judicial business; (d) It shall 
submit to the Governor a written report 
setting forth its recommendations; (e) 
It shall serve without pay. 

A similar act by the Ohio legislature 
produced no results. The legislature 
appropriated no money to pay its 
expenses. The Bar Association tried to 
take up a collection for the purpose, but 
failed. The Massachusetts council has 
funetioned admirably. Both the gover- 
nor and legislature call upon it for 
dependable information and for recom- 
mendations. It has sought, in the other 
states of the American Union, and in 
all English speaking countries, for light 
upon the subject that would bring some 
relief. 

The North Carolina council has been 
hampered by its very numbers. It con- 
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sists of fifty members. A few men may 
council together, but a large number 
will, wrangle and debate. Where a 
council has the good fortune of possess- 
ing the support of the governor and 
confidence of the legislature, it has 
the capacity of taking unto itself lead- 
ership, under which the judiciary may 
be brought out of chaos into order. So 
far, practically every state has provided 
that they should be appointed by the 
chief justice of the supreme court, or by 
the governor. When appointed by the 
governor you have the danger of politi- 
cal appointment. When appointed by 
the chief justice you usually have able 
lawyers and jurists but frequently they 
are those who entertain the same. views 
as the judge himself. It is not always 
that you find a Chief Justice like Mr. 
Taft of our United States Supreme 
Court. They feel that they are doing 
their best, and they usually are. They 
consciously or unconsciously arrive at 
the conclusion that their best is very 
good, and the country ought to be satis- 
fied with it; henee, the council 
appointed by the chief justice is very 
often wanting in activity. 

A judicial council is simply a means 
to an end. Where a state legislature 
realizes that there is something wrong 
and does not know what it should do, 
of course, it should create a judicial 
council, but the council should be 
clothed with more power than that of a 
mere advisory body. It should not 
only gather this data and information, 
but it should have rule making power, 
also the right of recommending the 
appointment of all vacancies on the 
bench. It should: be charged with the 
duty of so distributing the judicial 
affairs of the state as to relieve conges- 
tion at any one point. Also the right 
to call one learned in law to any 
branch to act as special judge. With 


this power it could afford substantial 
relief and tend to remove the judiciary 
further from polities. 

It has occurred to me that since we 
have a secretary of agriculture, and 
commissioner of banking, and a super- 
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intendent of education, that we shouid 
have a minister of justice, and that 
this minister of justice should be the 
head of the judicial council—in fact, 
the bueiness manager of our judiciary. 
In order that the people might more 
fully trust this council, he should be 
elected, but his election should be with 
all other judicial officers, on an off year 
when the choice would not be influ- 
enced by the partisan campaign for 
governor, or United States senator. 
To Stop Delay and Expense 

If we would obviate the heavy 
expense of litigation, if we would pre- 
vent long delays in tne courts, we 
must change our tactics. In other 
words, we have got to trust the legisla- 
ture with creating the substantive law 
and we have got to trust the judiciary 
with administering this law. 

We need ONE TRIAL and ONE 
REVIEW. Intermediate courts should 
be eliminated. Recent observation, 
however, convinces me that while this 
is to be desired, it is well-nigh impos- 
sible of accomplishment. If such an 
end may not be accomplished, then the 
intermediate courts should cease to 
write judicial opinions as a part of the 
law of the state. The trial courts 
should be clothed with greater disere- 
tion. 

The practice of law is the most beau- 
tiful of all the sciences—the science of 


administering justice among men. The 
very nature of their labors should 


bring members of the bar to an exalted 
station of honor. The lawyer, though, 
is a human being. He, too, likes the 
popular acclaim and the laurels af vie- 
tory. Success! Suceess at any price is 
not a triumph of justice, but is a tri- 
umph of the advocate’s skill or anility 
to manipulate his cause to a successful 
finish. His future depends upon sue- 


cess, and success he 
fairness to the 


must have. In 
lawyer himself, our 


methods of practice could well be 
changed. To many a lawyer, and in 


the eyes of the public in general, vic- 
tory, and only victory, spells success. 
To the judge,.on the contrary, every 
righteous decision rendered by him is 
success. As our English forebears 
have already done, we, too, must take 
some of the responsibility away from 
counsel and impose more upon the | 
court. 

In whose interest is the law’s delay? 
It is not in the lawyer’s interest; it is 
not in the interest of society and cer- 
tainly not in the interest of industry. 
Industry is an active, going concern 
where delay means stagnation, 
stagnation means ruin. 


and 


Under our present system of practice 
an industry can permit no question, on 
which its business policy depends, to 
drift into litigation. It must either 
pay the price of peace to its adversary, 
or face disaster while waiting for jus- 
tice. 

Society, itself, has yet a deeper and 
more persuasive interest. It is calling 
for protection from the criminal. It 
demands that every possible element of 
chance be eliminated from our court 
trials; that the arm of justice be swift 
and powerful, filling the offender with 
fear and inspiring the peaceful, honest 
man with a wholesome respect for the 
majesty of the law. Men who directed 
attention to these things, twenty years 


‘ago have been ealled idealists, but of 


them it might be said in the language 
of Lowell: 


“The future 
poses; 
The present is enough for common souls 
Who never looking forward are, indeed, 
Mere clay, wherein the footprints of their 

Age are petrified forever.”’ 


works out great men’s pur- 








Justice Endangered by Sensational Press 





Bar Has Present Duty to Stimulate Courts to Protect Themselves by 
Exercise of Inherent Power—Means to Be Afforded 
for Accurate Reporting of Decisions 





There are very strong reasons for 
believing that progress will be made in 
the very important field of newspaper 
relations to courts of justice. With a 
high tide of sensationalism occurring 
this year in the Hall-Mills, Gray-Snyder 
and Browning cases it would appear 
superficially that reform is losing. But 
such is not the fact. There has been 
proof of significant progress in the past 
two or three years and it appears that 
the wild excesses of indecency and dis- 
respect. for judicial proceedings of re- 
cent occurrence have had the effect of 
disgusting all persons whose opinions are 
of consequence, of convincing all but a 
few publishers that there must be early 
reform, and of proving to lawyers and 
judges that they carry a heavy responsi- 
bility for the evils complained of. 

Newspaper comment on the part of 
responsible journalism has been highly 
reassuring. In a field in which decent 
papers cannot compete professional 
opinion is certain to realize the need for 
curbing the indecent sheets. It may 
be said that this cannot be done—that 
the great majority of self-respecting 
editors cannot compel the offending 
minority, however small in numbers, to 
reform. But this is a mistaken view. 
The violators of decency can be curbed 
readily enough by the judiciary. The 
problem is almost wholly one of stimu- 
lating judges to protect their courts 
from vicious reporting. Every judge 
has ample power. No legislation and 
no straining of precedent is required. 
Such revelry in falsehood, sentimentali- 
ty and journalistic rot as has lately been 
witnessed with disgust by the entire 
country (excepting of course the moron 
readers, the offending publishers and the 
few lawyers and judges who wanted to 
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profit from dubious publicity), should, 
and doubtless will, create needed pro- 
fessional opinion equal to the task. 

There is little excuse if lawyers and 
judges everywhere do not know that 
courts have ample power to protect 
themselves from publicity likely to bring 
the processes of justice into disrepute. 
Judge O’Dunne’s striking defense of his 
criminal court in Baltimore has greatly 
assisted in emphasizing an ancient and 
inherent power. 

More than ever before judges and 
lawyers of blunt instincts have reason 
to know that sensational reporting does 
convert courts into sporting arenas. 

What is needed then at present is an 
assertion of influence by bar associations 
to make sound opinion effective. We 
may have for a long time a few judges 
who are weak enough and foolish enough 
to play into the hands of a press so 
driven by competition that it will not 
hesitate to profit from any dereliction 
of the courts. We will continue to have, 
doubtless, unscrupulous lawyers under a 
similar influence. 

The thing to do then is for the bar 
associations to bring a stronger pressure 
to bear upon weak judges than the few 
offending publishers can exert. This is 
easily possible. It is unfortunately true 
that bar associations have been supine. 
To the weakness of the voluntary bar 
associations nearly all of the blame for 
conditions that no other country in the 
world tolerates may be attributed. We 
cannot with assurance say that the bar 
associations will awake and do their 
part. But at last they are becoming 
informed of the part they play in the 
whole matter. Every state and urban 
bar association should discuss the situa- 
tion, holding special meetings if possible, 
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and ereate machinery to permit of rez- 
istering professional opinion where it 
may at any time be needed. Alli local 
judges should be invited to these meet- 
ings. The discussions should be re- 
ported in the public press. The people 
widely resent the abuses but they do not 
yet know that the blame centers first, 
and principally, upon the judges. They 
should learn this and the¥ should learn 
that the vast majority of lawyers have 
respect for their courts and are pre- 
pared to exert themselves to restrain 
by publie criticism any and all lawyers 
and judges who fail in their duty of 
respect. 


Wrong Ideas Have Prevailed 

Until this time the whole matter of 
protest has tended to follow mistaken 
lines. It has until lately been assumed 
by the bar that the fault lay primarily 
and almost wholly with the press. That 
doubtless accounts for the failure of the 
associations to do more than grumble. 
And it has been assumed by lay writers 
and generally by the public that the evil 
has consisted mainly in bringing sordid, 
sensational and indecent facts and utter- 
ances to the attention of ignorant, sus- 
ceptible and immature readers. This 
has been a great mistake. One would 
not care to assert that there is no evil 
in feeding rot to the ignorant multitude. 
But we need to understand that the 
essential evil is in creating the view that 
courts are places where events depend 
on the sentimentality of the mob and 
the circus performances of officers of the 
court. No greater harm is imaginable 
than to educate a generation of sus- 
ceptible and) ignorant persons to the be- 
lief that court proceedings may be em- 
ployed, with the consent of the judges, 
to feed their desire for sensation and 
amusement. 


When we say “‘ignorant’’ we mean 
those ignorant of true judicial stand- 
ards, which naturally includes a large 
share of the entire population; enough 
certainly to be a powerful factor in 
judicial elections. It is for this reason, 
and it is because judges subject fre- 


quently to elections feel a need for pub- 
licity of any kind to keep -their names 
before the public, that the evil has 
reached present proportions. And these 
same reasons oblige all who comprehend 
them to fight against the evil if only 
because under such conditions subservi- 
ent, sensation-seeking judges have the 
better chance of election in large cities. 

This analysis brings us to the related 
matter of bar influence to guide voters 
in judicial selection. In a measure it 
all reverts to the bar, and that means 
the organized bar. 


The Conference of Bar Association 
Delegates in its meeting of 1924 
grappled with the subject and for the 
first time was made to realize that the 
bar has a far greater responsibility than 
merely advising or criticizing editors— 
that it has a duty to correct its own 
members and to protect the courts by 
any steps that appear necessary. Strong 
local bars would not hesitate to con- 
demn objectionable conduct on the part 
of judges. That is a clear-duty. Un- 
fortunately in the places where the local 
bar associations have this strength it is 
not necessary to employ it and where 
a strong stand is needed the bar lacks 
stamina. But the obvious need for this 
reform should help to build up bar 
solidarity and independence. 

The dependence of the press upon the 
acquiescence of sensation-seeking judges 
is proved very clearly by Charles Merz 
in his article entitled ‘‘ Bigger and Bet- 
ter Murders’’ in Harper’s Magazine for 
August, 1927. In order to convert a 
court into a national circus it is neces- 
sary to install a special telegraph switch- 
board, the property of the Western 
Union Telegraph Company. This con- 
trivance is essential to the reporting of 
prize fights, and murder trials like those 
above referred to. It is installed in the 
court house basement. It has 180 wires 
and requires twenty-eight operators. 
Its capacity is 20,000 words an hour. 
When it was in use in: one of the recent 
murder trials the court room was pro- 
vided with tables for 120 newspaper 
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reporters (so called). On both sides of 
the bench were permanent installations 
of flashlight apparatus. Who is to 
blame for the degradation ot American 
justice when it is accomplished in this 
manner? Every lawyer at least knows 
the answer. 
Accuracy in Reporting 

There is another side to the matter 
of the relation of the press to justice, 
one less poignant but yet deserving 
attention. It is the failure generally 
of the press to afford accurate reports 
on decisions even when there is no temp- 
tation to be sensational. There appears 
to have been a growing disregard in 
recent decades for technical accuracy in 
all fields, due probably to the growing 
number of readers who buy papers for 
sensation rather than for news. The 
press has its exeuse for sketchy, in- 
accurate reporting of decisions, in that 
the time is short and nobody on the 
staff is competent to detect error. 

So it is a pleasure to note favorable 
prospects .in this field. There is now 
organizing a bureau for reporting 
United States Supreme Court decisions 
to be called the Legal Research Service, 
under the management of Mr. Gregory 
Hankin, a lawyer who brings to the 
work high qualifications and experience. 
Newspapers that subscribe to the service 
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will be able to assure their readers re- 
ports of the utmost accuracy. The Su- 
preme Court is preparing to co-operate 
by supplying briefs in every case and 
opinions as soon as delivered. Assum- 
ing that the newspapers take advantage 
of this opportunity as they should the 
service will be broadened to include the 
other United States Courts. It may not 
be too much to hope that in time the 
papers will support this agency, or simi- 
lar agencies, in preparing accurate re- 
ports of decisions in state courts. Law- 
yers everywhere should give this work 
their encouragement. 


Too often needed reforms are made 
to depend mainly on exhortation rather 
than on constructive measures. If the 
work of the Legal Research Service suc- 
ceeds it will well illustrate the need for 
practical machinery to accomplish a de- 
sired work. That it is on a commercial 
basis is all the better. It should be 
profitable for newspapers to present 
faithful reports of all judicial matters. 
With participation by a large number 
the service can be made a small expense 
to each subseriber. With such a service 
offered local bars can consistently ob- 
ject to careless reporting in their fields. 
Reform needs practical machinery. Too 
often it tries to progress mostly on 
sentiment and words. 





Kansas Judicial Council Organizes 


The recently created Judicial Council 
of Kansas, the act for which appeared 
in the last number of the JOURNAL, 
has made a vigorous start. Chief Jus- 
tice W. A. Johnston appointed the fol- 
lowing members on June 4: W. W. 
Harvey, Topeka, Justice of the Supreme 
Court; E. L. Fischer, Kansas City, 
judge of the District Court; J. C. Rup- 
penthal, Russell, judge of the District 
Court; C. L. Hunt, Concordia; R. C. 
Foulston, Wichita; C. W. Burch, Salina; 
and Chester Stevens, Independence. 
The chairmen of the legislative judiciary 
committees, Senator J. W. Davis, 


Greensburg, and Representative A. C. 
Seates, Dodge City, are members ex 
officio. 

All were present at the Capitol on 
June 11 to take the oath of office. Mr. 
Justice Harvey was clected chairman 
and Judge Ruppenthal secretary. All 
but one attended a meeting July 2, when 
it was decided to apportion the eight 
judicial districts among members who 
should obtain statistical information 
concerning the condition of dockets and 
work done in the last court year. Mr. 
Foulston will inquire specially into the 
condition of probate administration. 
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Protecting Public From Incompetent Lawyers 





Newspaper Editor Proposes Corporation to Render Legal Services— 
Would Also Let Down Bars Against Use of Advertising 





It is charged that the publie lacks 
sufficient means for choosing competent 
and reliable lawyers. As to a large 
class of persons in all the larger cities 
this is undoubtedly true, and the con- 
sequences are often disastrous. It is 
claimed that a corporation organized to 
perform legal services would afford re- 
lief in this situation. It is further 
claimed that such a corporation should 
be permitted to advertise itself ‘‘on 
ethical lines, such as respectable busi- 
ness uses with good effect both to itself 
and to the publie . . . .’’ 

It is not difficult to make such claims 
appear plausible to lay readers. The 
following editorial which appeared in 
the Chicago Tribune of March 19, 1927, 
presents the proposal very skilfully: 

Corporate Legal and Medical Service 

The Chicago Bar Association protests 
against the practice of law by ‘‘corpora- 
tions, including banks, trust companies 
and real estate brokerage houses.’’ 

We can see that the development is not 
beneficial to the unattached practitioner, 
but we think it is to the layman who 
knows how to make use of it. The aver- 
age man or woman who wants to make a 
will, for example, or any disposition of 
property, is more likely to find competent 
assistance and well seasoned advice by 
going to a trust company than by wander- 
ing through a law office building and look- 
ing for some name on a shingle that ap- 
peals to him. 

In fact, we think there is a good deal 
to be said for corporate organization and 
concentration in the practice of law—a 
good deal, we mean, from the viewpoint 
of the average man or woman who has 
no means or little means of knowing 
whether a lawyer is competent and re- 
liable. Banks, trust companies and per- 
haps the better class of real estate organ- 
izations have law advisers who specialize 
in their field. They also have a certain 
responsibility, and we can believe that a 
type of legal corporation might be evolved 
which would offer an assured legal ser- 
vice to the public just as a commercial 
or manufacturing corporation of earned 
reputation offers a reliable quality of 
goods. There are, of course, certain law 
partnerships of long standing and general 
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reputation which provide this high quality 
of service, but even they are known to 
comparatively few laymen, not to the 
average man or woman, whose means are 
small but whose transactions are of vital 
importance to their security and welfare. 

We are even inclined to think that 
medical service might be the better for 
corporate organization. Most of us have 
no way of finding special knowledge or 
assumed competence and character in 
medical and surgical practice. It is true 
there are guides, such as the roster of the 
chief hospital and medical college staffs. 
But the average man or woman does not 
have ready access to these or think of 
looking for them. 

And this suggests, too, in spite of the 
objection to it in the professions, that a 
revision of the ethical prohibition of ad- 
vertising might well be made in the in- 
terest of public information. We do not 
overlook the possibilities of abuse in ad- 
vertising, but the shyster and quack can 
and does abuse advertising and tempt the 
uninformed and the gullible under the 
present system. Against this the compe- 
tent and honest practitioner is helpless 
and the general public unprotected. We 
think advertising on ethical lines, such as 
respectable business uses with good effect 
both to itself and the public, could and 
should be permitted and encouraged. 

The average man and woman has no 
guide to responsible, competent, and hon- 
est legal or medical service under the 
present system, except those we have 
noted above, and they should have it. 
Corporate organization and ethical ad- 
vertising would give it and they should 
not be prohibited but fostered. 


As to the major proposal it at once 
oceurs that self-respecting courts would 
not regard any statute to permit cor- 
porations to render legal services con- 
stitutionally valid. The significance of 
the proposal appears to lie in the fact 
that such a corporation, if its member- 
ship consisted only of licensed lawyers 
and its stock were non-transferable, 
would differ in degree only, and not in 
kind, from the large legal firms which 
are so conspicuous in all large cities. 

The drift toward these large firms has 
been observable for a good many years 
and appears likely to go much further. 
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They have advantages, economic and 
otherwise, which to some extent are 
shared by their clients. The demand 
for greater specialization, owing to the 
constant broadening of the field of sub- 
stantive law, naturally promotes large 
associations of lawyers. 

The objections to such firms are being 
recognized gradually as the bar ap- 
proaches integration. It is felt that 
most of the members of the large firms 
submerge their identities and fail to give 
due support to bar duties and under- 
takings. A canvass of a number of such 
firms in New York City, made by Julius 
Henry Cohen, Esq., revealed the fact 
that most of the members had failed to 
join their local and state bar associa- 
tions. The firm was ‘‘represented” by 
some elder members, the others pre- 
sumably thinking that representation 
would suffice. This is the same objec- 
tion which is realized in respect to law- 
yers who are members of the ‘‘legal de- 
partment’’ of large industrial, trans- 
portation and commercial corporations. 
Such lawyers have but one client and 
the fact that their first loyalty is to that 
client is commonly demonstrated. They 
are to a considerable extent lost to the 
profession in its organized efforts to 
discharge its public duties. 

The answer, of course, is not the one 
offered in the above seductive editorial, 
but in a rallying of bar organizations 
to the point of including at least every 
reputable lawyer, whatever his field of 
work and the nature of his retainers. 

Why Not Advertise? 

Notwithstanding the weakening of the 
profession from the tendencies referred 
to there has been a steady tightening 
of the principle that lawyers should not 
advertise, and a universal acceptance, 
of the prohibition. This is the best of 
the ethical traditions of our bar. It 
seems strange, therefore, that a great 
majority of lawyers can give no better 
reason for not advertising than that it 
is undignified. 

A lack of dignity is the least of the 
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reasons for not advertising. <A better 
reason is that the law is a mystery. 
The client often cannot determine the 
value of legal services even after they 
are rendered. Advertising is beneficial 
in promoting the exchange of commodi- 
ties which are readily appraised by the 
buyer. But in law and medicine, and to 
some degree in other technical fields, 
advertising is certain to deceive the pub- 
lic. With the ban against advertising 
removed the shyster and the quack 
would have easy work in competing with’ 
honest, competent and self-respecting 
lawyers and doctors. One has only to 
read the advertisements of irregular 
medical and dental practitioners to 
know what would happen. In the field 
of law the most dangerous practitioners 
could afford half-page advertisements in 
papers and magazines to guarantee the 
best legal advice in the state and the 
winning of every law suit. There 
would be testimonials backed up by be- 
nign faces of satisfied clients. They 
would offer reduced rates for dull sea- 
sons, money back if dissatisfied, small 
weekly payments and boast of big judg- 
ments won. High pressure salesmen 
would scout for victims. This is no 
fanciful picture. Ten years of free 
competition in advertising would de- 
moralize the profession. It has already 
come too near to demoralization from 
the over-competition of numbers and 
the failure to enforce standards in re- 
spect to irregular modes of advertis- 
ing that do not depend on printer’s ink. 
The campaign for the integration of the 
bar should have started fifty years ago. 

The editorial quoted proposes ‘“‘ad- 
vertising on ethical lines, such as re- 
spectable business uses . . . .”’ 
We submit these are meaningless words 
and point to the fact that advertising 
given a respectable appearance accounts 
for the loss of hundreds of millions 
yearly which are transferred from the 
gullible public to the pockets of shrewd 
and conscienceless rascals, nothwith- 


standing the blue sky laws. 




















Progress Made in Bar Organization 





Report to Conference of Bar Association Delegates Presents Latest 
News from the States—Ingenious Plan of Representation 
Proposed 





The Conference of Bar Association 
Delegates is a section of the American 
Bar Association and at the same time 
a forum in, which representatives of all 
state and local bar associations are in- 
vited to discuss appropriate subjects. 
The Conference naturally has no power 
whatsoever to enforce its decisions; it 
merely affords a time and place for dis- 
cussion, bringing together many of the 
ablest lawyers from all parts of the 
country; its power is the power of in- 
vestigation, discussion and persuasion. 
Within its scope it undoubtedly exer- 
cises a powerful influence and in few 
matters has it succeeded better than in 
bringing to the attention of the organ- 
ized bars of the states the opportunities 
for inereasing their membership, sol- 
idarity and influence. 

The annual reports of its committee 
on State Bar Organization have been 
reprinted each year in this JOURNAL, 
always presenting important facts and 
highly suggestive ideas. The report sub- 
mitted at the Buffalo meeting held 


August 30, 1927, appears below. As 
presented by Chairman Clarence N. 


Goodwin it contained some explanatory 
mattet which is here omitted. We also 
omit several appendixes containing 
drafts most of which have already ap- 
peared in this-JourNAL. The body of 
the report is as follows: 

Some form of bar organization is nec- 
essary in order to keep alive traditions, 
maintain standards of professional con- 
duct, secure the enforcement of disci- 
pline, obtain desirable changes in prac- 
tice and judicial processes, and, in gen- 
eral, to make it possible for the bar as 
a whole to perform its duty to the state 
and to the public. Membership in a 
bar organization is necessary constantly 
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to bring home to the lawyer a just ap- 
preciation of his obligations. Volun- 
tary bar organization sprang from these 
necessities and until recently it was 
the only means which the bar had of 
expressing itself or securing united ac- 
tion. While there are obvious limita- 
tions on the power, influence and effec- 
tiveness of these selective bodies which 
have been referred to in the reports 
of this Committee, no proper estimate 
of their usefulness can be made without 
recognizing that without their formation 
and activities there would have been 
chaos, and standards of conduct would 
have suffered. 

Whatever, therefore, has been done 
toward improvement of practice and 
judicial processes and the maintenance 
of discipline has been directly or in- 
directly through the influence of these 
voluntary organizations. What has been 
proposed, therefore, in the way of feder- 
ation and official organization is not the 
expression of a new purpose or a 
changed ideal, but an effort to better 
the means heretofore employed. 

All bar organization has a common 
end and what is sought is a more effec- 
tive means of attaining it. The im- 
pediments to the largest success of the 
voluntary organizations are in the main 
as follows: 


(a) The limited number of members. 

(b) The time and effort required to 
maintain and keep up a proper mem- 
bership. 

(ec) The difficulty which the organi- 
zation has in enforcing discipline out- 
side its own limits, and 

(d) Its inability to mobilize the bar 
as a whole in support of desired move- 
ments. 

The most unfortunate element in the 
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situation which the voluntary system 
is not able to cure is the existence of 
a large body of unattached lawyers 
lacking the restraining and inspiring 
influence of organized professional as- 
sociation many of whom, while of good 
repute, look upon the association as 
something weak and futile. 

(Mr. McCarthy, who is himself in 
favor of official organization, feels that 
these disadvantages are largely elim- 
inated through such federation as ob- 
tains in the State of Washington.) 

The Advantages of, and Objections Inter- 


posed to Official Organization of the 
Entire Bar 


What is claimed for an officially or- 
ganized self-governing bar is that it 
eliminates all the waste of energy and 
time expended in obtaining and main- 
taining membership, permits a concen- 
tration of effort on constructive activi- 
ties and the marshaling of the bar’s 
entire foree in favor of a better ad- 
ministration of justice, insures the in- 
clusion of all the lawyers of the state 
in one common fellowship, brings all 
within the direct influence of the bar’s 
leadership, and permits of an effective 
and simple method of discipline subject 
to judicial review while providing the 
fiscal means needed without effort, waste 
or propaganda. Those having experi- 
ence know the advantage of having suffi- 
cient income assured to take care of any 
legitimate bar activity which may be de- 
veloped. 

Against this is urged the possibility 
of the dominance of the unfit and in- 
different, and the lowering of the aver- 
age of the personnel while misgivings 
are expressed as to the supposed indif- 
ference of the majority in certain metro- 
politan areas and the possibility of its 
control. 

In fairness the other view may be 
put in the words of the present Chair- 
man of this Conference at the 1920 
meeting of the Minnesota State Bar As- 
sociation when he said: 

‘‘With reference to the fear of 
the better members that they may 
be swamped by those of less high 


standards, a properly organized 
bar need not fear to give member- 
ship and voice to every lawyer. 
Its first practical step would be to 
exert a prophylactic influence and 
lead to the elimination of those who 
are not fit to remain members. The 
fear that the unfit would out-vote 
the fit is absurd. Let a square issue 
be presented and the over-whelming 
majority of the profession will be 
found invariably on the side of de- 
cency.’’ (Address of Nathan Wm. 
MacChesney, Proceedings Minneso- 
ta State Bar Association 1920, page 
72.) 
While this is a counsel of faith, it is 
of a faith justified by the record of the 


bar as a whole for over a century and 
a half. 


‘Form of State Bar Orgamzation a Problem 


for the Individual State 

But the problem of what sort or form 
of organization is best adapted to the 
conditions existing in a given state is 
one which must be answered by lawyers 
of that state in the light of its own 
history and its own situation. It is not 
for this Committee or even of this Con- 
ference to tell any state bar what it 
ought to do; its function is limited to 
the investigation of various kinds of 
organization, a statement of the facts 
with reference to their operation and 
development, the arguments urged in 
favor of a preference for each form and 


1Mr. Montgomery of Chicago suggested the 
following addition too late for submission to 
the committee: 

It is urged, perhaps with more reason, that 
the all inclusive association would give undue 
influence to a class of lawyers who can 
rarely be shown to have committed offenses 
justifying their disbarment but who have no 
purposes except selfish ones and recognize no 
allegiance to the spirit of the code of pro- 
fessional ethics. It is asserted that in some 
places such lawyers are found in considerable 
numbers and that they are now discreaited by 
being denied admission to any bar uassocia- 
tion. It is argued that to control this class 
where it has been legislated into the associa- 
tion of the bar will consume more time and 
effort than is now required for the construc- 
tive work of the organization. Even. success 
in contro!ling these members will redound to 
their advantage, and will assure their contin- 
ued activity because they will be able to capi- 
talize the advertising they are sure to gain 
through any controversy they are able to 
provoke. 

“With this insertion,” wrote Mr. Montgom- 
ery, “I should approve the report which seems 
to be very well done, indeed.” 
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such constructive criticism as seems to 
be warranted by the facts disclosed. 


It does, however, venture to say that 
no form of bar organization can be 
greatly successful unless it has the sup- 
port and confidence of the bar as a 
whole, and the failure of some of our 
strongest bar associations to obtain 
statutory sanction for an all inclusive 
bar organization has been largely due 
to a lack of recognition of this principle. 
We are, as a body, conservative: and 
unwilling to make any change unless 
and until the evidence of its desirability 
is overwhelming, consequently, where 
the leaders of the bar, convinced that 
official organization was desirable, upon 
receiving the approval of a majority of 
those present at the State Association’s 
meeting have attempted to secure the 
necessary legislation it has caused a feel- 
ing of revolt against what appeared to 
be ‘‘compulsion’’ instigated by a minor- 
ity. 

Your Committee, therefore, suggests 
that no important change in state bar 
organization should be attempted, 
whether through statutory enactment, 
or change in constitution and form of 
organization, until the body of the bar 
‘has been convinced that such a change 
is desirable. 


Statutory organization,? as .an ex- 
ample, has been generally obtained after 


2Mr. Tunstall suggests that the report 
should contain a statement of what is meant 
by statutory or official organization of the 
bar. In a word it may be said that in Eng- 
land, Scotland, Ireland, Canada, France and 
in Continental Europe generally the Bar has 
from time immemorial been considered a pub- 
lic body and it has functioned as such, select- 
ing its council or benchers, calling candidates 
to the bar, administering discipline, and exer- 
cising powers of self-government. 

In England, these powers are exercised by 
the Benchers of the Inns of Court by pre- 
scriptive right but in the United States, there 
appears to have been no official or other 
organization of the bar until, following the 
example of the Association of the Bar of the 
City of New York, voluntary organizations 
began to appear which sometimes with legis- 
lative and sometimes with judicial sanction 
have aided the court in matters of admission 
and discipline. 


Official State Bar Organization returns to 
the ancient idea of the Bar as a public entity, 
all-inclusive, with powers of self government 
and supplied with financial means through 
the payment of small annual fees. The five 
states, which have Bar Acts, however, quite 
properly, it is believed, made the Bar’s disci- 
plinary powers subject to judicial review. 


THE CHAIRMAN. 
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the bar as a whole has been brought 
into substantial accord in favor of the 
change and this is also true, we believe, 
of the successful attempts which have 
been made to federate the local associa- 
tions with the state bar. Of the former, 
California stands out as an example. 
Legislative sanction for an all inclusive 
organization was not attained until the 
matter had been thoroughly discussed 
in all localities and associations and the 
bar after a thorough understanding of 
what was proposed had become prac- 
tically unanimous in favor of the law 
and the newly organized state bar will 
start with, the good will and support of 
practically every lawyer in the state. 


We also point to the State of Virginia 
as another example of the desirability 
of taking counsel with the bar as a 
whole. In that State the matter of an 
official, all inclusive bar organization 
has been under consideration for a num- 
ber of years. After the matter had been 
discussed the state bar association 
created a committee representing all the 
congressional districts of the state which 
made a most thorough investigation and 
drafted a moderate but virile act having 
points of superiority over what had been 
before suggested or adopted. The Com- 
mittee’s report which strongly sup- 
ported statutory’ organization did not 
ask approval of its conclusions but their 
painstaking consideration and discus- 
sion, and in harmony with its own sug- 
gestions the bar association in lieu of 
making a recommendation itself called a 
Convention of the entire Bar of the 
State which is to be held in connection 
with the annual meeting of the State 
Bar Association and discuss the pro- 
posals made. 


Your Committee does not consider 
that’ the question of what the Virginia 
Bar Convention may decide is nearly 
as important as the fact that such a 
convention is held. The meeting of the 
representatives of the entire bar of a 
state to discuss and pass upon its own 
destiny is a dramatic and important 
event in the development of bar organi- 
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zation and government and gives great 

hope for the future.* 

Progress of Federated and Affiliated Plans 
of State Bar Organization 

In like manner the success of the 
leaders of the Washington Bar in 
securing a federation of the local bar 
associations with the state bar and at 
the same time enormously increasing the 
membership and power of the state or- 
ganization was due to their recognition 
of this same principle. The Committee 
notes that its example has been followed 
in the State of Oregon, is being followed 
in the State of Minnesota and doubtless 
will be followed in many other states 
where the matter has been widely dis- 
cussed. 

Mr. Morris B. Mitchell, the Minnesota 
representative on your Committee, re- 
ports that the Minnesota State Bar As- 

sMr. Tunstall member of this committee 


and Chairman of Virginia Committee on the 
Organization of the Bar, writes under date of 





“—§. 9th, 

“Redeeming my promise to write you about 
the Virginia Bar convention, I am writing to 
say that it was a great success from every 
standpoint. I enclose a printed list of the 
delegates and alternates simply for the pur- 
pose of letting you see that every circuit 
appointed delegates. We had an introductory 
address by Mr. Borden Burr, of Birmingham, 
Alabama, describing the actual workings of 
the plan in Alabama. As this consumed 
three-quarters of an hour, and as time had to 
be limited, I then proposed that the propo- 
nents of the measure should be given one 
hour and three-quarters for debate, and the 
other side two and one-half hours. This sug- 
gestion was adopted, and the debate pro- 
ceeded with great earnestness but with per- 
fect good temper. The bill was attacked 
from many standpoints, ranging all the way 
down from supposed unconstitutionality 
under the State constitution. 


“At the conclusion of the debate a vote was 
taken upon a resolution favoring the principle 
of the bill. This resolution was carried by a 
vote of 93% to 66%. By circuits—I refer to 
the vote of all or a majority of the respective 
circuit bar delegations—the vote was 19 for, 
13 against, one tied, and one not voting. Of 
the 13 circuits, voting against the measure, 
four had been instructed so to do, in disre- 
gard of a request which had been made for 
uninstructed delegates. I thought that you 
might want to make some reference to this at 
the approaching meeting, which I regret I 
shall not be able to attend. 


“My committee, I am glad to say, was dis- 
charged, but the incoming administration is 
entirely in sympathy with us, and I expect to 
concert plans with the new President for the 
further carrying forward of the measure. I 
might add that on the day after the State 
Bar convention had acted the Virginia State 
Bar Association, with a very few dissenting 
votes, adopted resolutions favoring the bill 
and directing its presentation to the General 
Assembly, providing that 3000 copies should 
be printed (together with explanatory mat- 
ter) and sent to every lawyer in the State and 
to every member of the General Assembly, 
and providing for a committee of five to pre- 
sent the matter to the General Assembly.” 





OF THE 
sociation after presenting its bill for the 
organization of the entire bar to three 
successive sessions of the legislature 
without success has proceeded to organ- 
ize the Association on the affiliated plan 
and has secured the adoption of affilia- 
tion with the state bar in thirteen of the 
nineteen judicial districts of the state. 
The controversy: which has gone on 
in the State of New York over the ques- 
tion of statutory organization has had 
interesting results. Bar organization 
has been earnestly discussed in quarters 
where it had theretofore aroused little 
or no interest whatever and the confer- 
ence of bar associations of western New 
York called to discuss the question 
promises to become a permanent institu- 
tion greatly stimulating interest in both 
state and local associations. 


At the meeting of your Committee, 
it was disclosed that the fear which had 
been expressed that to bring all the law- 
yers in the metropolitan district of New 
York into: an all inclusive organization 
would result in putting control into the 
hands of those who had proved them- 
selves indifferent to bar organization, 
was not generally shared by those who 
had opposed the Gibbs Bill providing 
for the incorporation of the New York 
State Bar and that the opposition was 
largely based on the inadequate rep- 
resentation provided for the metropoli- 
tan district in the bar board and pro- 
visions which threatened the absorption 
of the New York County Lawyers As- 
sociation‘ and its property and the with- 
drawal from the Association of the Bar 
of the City of New York of control of 
disciplinary action. 

It may be noted that the annual re- 
port of the Committee on Organization 
of the Entire Bar submitted at the 1927 
meeting of the New York State Bar As- 
sociation said: ‘‘The need for an of- 
ficial all-inclusive state bar with au- 
thority to speak for the entire profession 
supported by all the lawyers of the state 

4This association has introduced, what 


appears to be a novel principle in voluntary 
organization in that it rejects the idea of 





selection and makes membership the right of 
every lawyer in the county. 
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and perform the duties that should be 
assumed by the bar seems apparent,’’ 
and in its conclusion further stated: ‘‘1 
—That the Bar of the state is not yet 
ready for any legislation providing for 
an official all inclusive bar association 
created by statute.’’ ‘‘4--That the 
State Association should continue its 
efforts by promoting discussion through- 
out the state, to instruct the members 
of the Bar in the proper understanding 
and acceptance of the duty of the Bar, 
to assume and discharge those functions 
which can only be performed by the 
united Bar to the end -that the mem- 
bers of the Bar may accept the prin- 
ciple that such duties should be per- 
formed by the united Bar of the State.” 
It also expressed the view that it was 
not desirable to have an all inclusive 
organization ‘‘unless acceptable in prin- 
ciple and in form to a very substantial 
majority of the lawyers of the state.’’ 
This report was approved by the Execu- 
tive Committee of the New York State 
Bar Association and the Association, 
while taking no action, instructed the 
Committee to continue the study of this 
subject and report the results of the 
operations of State Bar Organizations 
in other states as well as the experience 
of other associations in dealing with the 
matter.® 

In some states which are not ready 
fully to aecept the federated principle, 
it is felt that interest in state association 
can be strengthened by conferences of 
local associations held in connection with 
annual meetings, although it is not be- 
lieved that the general open meetings of 
the bar as a whole should be curtailed. 
A difficulty arises, however, in connec- 
tion with the matter of representation, 
for you ean hardly get an effective ex- 
pression. from a delegate body in which 

5Mr. Marshall and Mr. Saxe who are mem- 
bers of the Association of the Bar of the 
City of New York and the New York County 
Lawyers’ Association (both of which have 
passed resolutions, opposing the organization 
of the entire bar) do not consider this 
account of the New York situation accurate 
nor the objections to an all incusive bar 
organization adequately stated. The absence 
of Mr. Marshall from his office and the indis- 
position of Mr. Saxe make it impossible for 


either to prepare a statement for inclusion in 
this report. 
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the smallest county with a handful of 
lawyers has the same representation as 
a great metropolitan association with a 
membership of ten thousand or more. 
To multiply the number of delegates 
appointed by the officers of the metro- 
politan association does not wholly solve 
the problem for it does not thereby nec- 
essarily insure a cross-section of associa- 
The similar difficulty in 
the National. Conference is not of like 
consequence since its conclusions are 
only expressions of opinion referred 
back to the constituent associations for 
such consideration as they may choose 
to give them. 

While the question of dividing a great 
metropolitan organization into groups 
for the purpose of choosing representa- 
tives or delegates has been considered 
more or less insoluble, since a metropoli- 
tan body cannot be divided through dis- 
tricts or localities, the thought has 
been suggested that it does divide log- 
ically into classes according to the years 
of admission to the bar and that if such 
a metropolitan body were so divided for 
the purpose of choosing a council in 
addition to its board of governors or 
delegates to a state or national confer- 
ence, there would at the same time be 
created a method of internal conference 
and discussion of questions of interest 
and consequently a means of determin- 
ing the opinions of the bar and of mar- 
shaling the influence of ‘the bar when 
action is desired. How far this would 
prove of practical value it is impossible 
to say but obviously young men ad- 
mitted to the bar and growing up 
in organized association with a future 
Elihu Root would profit thereby and it 
is probable that an association with its 
classes thus organized would be more 
virile and effective and less unwieldy. 
In any event it presents the possibility 
of a mode of representation in a con- 
ference and a basis for creating in ad- 
dition to a board of managers or gov- 
ernors, a council or assembly in which 
the great metropolitan districts of a 
state would be more adequately rep- 
resented. 
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This idea of organization and repre- 
sentation through classification accord- 
ing to the years of admission is not 
presented as something approved by the 
Committee but as a thought suggested 
for considération and study. 

An example of useful work done by 
a state bar association is the activity of 
the Illinois Association in bringing home 
to every newly admitted member a sense 
of his responsibility and a feeling that by 
being admitted to the bar he has become 


a part of the Judicial Department of the 
State. The Association obtained a rule 
of court requiring the applicants to be 
present in court on the occasion of their 
admission and gives a dinner in their 
honor at that time at which the Justices 
of the Supreme Court are present. This 
starts the young lawyer with a feeling 
of responsibility and fellowship which 
should as far as practicable be continued 
through active and organized association 
with his fellow members. 





Law of Radio Communication 


Northwestern University School of 
Law announced a very substantial cash 
prize for the best treatise on the law 
of radio communication. The prize was 
offered oni behalf of the Charles C. 
Linthicum Foundation. The offer was 
most timely because within a few 
months Congress enacted the long 
needed and comprehensive statute and 
Mr. Stephen Davis submitted the win- 
ning treatise. The book is now pub- 
lished by McGraw-Hill Book voepany, 
New York and London. 


The author was formerly associate 
justice of the Supreme Court of New 
Mexico, and since then solicitor of the 
Department of Commerce. In the latter 
capacity he had opportunity to master 
the entire subject and his book not only 
reflects his familiarity with all phases 
of radio law and administration but 
also displays talent in orderly and con- 
cise presentation. It illustrates very 
well the benefit intended to flow from 
the offering of prizes for legal author- 
ship. 
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U.S.C. A. 


The Statute Law as 
Interpreted by the Courts 


The adoption by the 69th Congress of the Code of the Laws of the 
United States, containing the Statutes of the country in a form and ar- 
rangement radically different from the old Revised Statutes, has also 
an 8 necessary a new Annotated Edition. 


For it is as necessary to know the constructions which the courts have 
placed upon the law as it ts to know the law itself. 


This Annotated Edition of the "Code of Laws of the United States" 
is being prepared by the combined Editorial Staffs of the Edward 
Thompson Company and the West Publishing Company. 


The U.S.C. A. will be complete-in not less than 60 volumes, contain- 
ing about 4,800 pages of Text and 25,000 pages of Annotations and 
Notes. 
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